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The defendants denied the commission of the error, and claimed 
that the despatch was so obscure as to be inappreciable, and not, 
therefore, the subject matter of damages, even if the error had 
been made ; that Telegraph Companies were not held to the same 
accountability as common carriers, and that such errors as the one 
complained of, might occur without gross negligence. 

The cause was argued to the jury by Wm. Slade, Jr., Esq., for 
the plaintiffs, and John A. Foot, Esq., for defendants. 

His Honor, Judge Starkweather, charged in substance, that 
Telegraph Companies holding themselves out to transmit despatches 
correctly, were under obligation so to do, unless prevented by causes 
over which they had no control ; that the defendant was bound to 
send the message in question, correctly, and that if it failed in this 
duty, whereby damage had occurred to the plaintiffs, the plaintiffs 
must recover. That if the message was originally so obscure as to 
be inappreciable, that then the error complained of could not have 
increased its obscurity, and the plaintiffs could not recover ; but if it 
was sufficiently plain to be understood by Bowen & McNamee, the 
plaintiffs in this case, the merchants to whom it was addressed, 
though not intelligible to others, that it was appreciable, and if 
changed to the injury of the plaintiffs, such a change was a proper 
subject of damages. 

All these questions under the charge of the Court, were for the 
jury upon the evidence in the case. 

The jury returned a verdict for the plaintiffs, for one hundred 
and eighteen dollars damages. 



In the Supreme Court of Kentucky. 

HOWARD VS. THE KENTUCKY AND LOUISVIDLE MUTUAL INSURANCE 

COMPANY. 

1. H. effected an insurance upon a certain building, partly frame and partly brick; 
subsequent to the insurance, and without notice to the Insurance Company, H. 
erected a. frame building contiguous to the one insured, which latter building took 
fire, and caused the former to burn. Held, that H. could not recover, because the 
erection of the frame building was a breach of good faith, and the loss was caused 
by his own misconduct. 
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2. Held, That had the building insured been burned without the occasion of its 
destruction, being the frame, he might recover, because no actual injury had 
thence arisen. 

Howard brought an action in the Bourbon Circuit Court, against 
the Kentucky and Louisville Mutual Insurance Company, and 
stated in his petition that the defendants by their policy, dated 4th 
of January, 1848, agreed to pay him the sum of two thousand 
dollars, if his three story brick and frame warehouse, situated in 
the town of Paris, should be destroyed by fire within six years 
from the date of the policy ; that he had duly performed all the 
conditions required of him by the policy, and that on the 
day of , 1851, the frame part of said warehouse was 

entirely, and the brick portion partially destroyed by fire, the policy 
still being in full force, and the building occupied as at the date 
thereof; and that the defendants had not, although duly notified 
of this fact in the manner required by the policy, rebuilt said ware- 
house, or paid him the amount of the insurance. He therefore 
prayed judgment for the two thousand dollars. 

The defendants stated in their answer, that the loss mentioned in 
the petition was occasioned by the burning of a frame building 
erected by the plaintiff since the date of the policy, near to the 
house insured, without the knowledge or consent of the defendants, 
and that the risk was much increased, and the loss in fact, directly 
occasioned thereby. 

In determining the validity of this defence, the Court per 
Simpson, J., delivered the following opinion : 

In the description of the building insured, made by the plaintiff 
at the time he procured the policy, he was required to state its 
relative situation to other buildings, and distance from each, if less 
than ten rods, and the purposes for which such other buildings were 
occupied. It thus appears that these matters entered into the esti- 
mate of the risk, and therefore the applicant was under an obliga- 
tion to give a true statement of them in the description he fur- 
nished. But he did not undertake, either expressly or by implica- 
tion, that the relative situation of the building insured, to other 
adjacent buildings, should remain unchanged during the continu- 
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ance of the policy. He was not required to state in the descrip- 
tion of the property insured, who were the proprietors of the 
adjacent vacant ground upon which other buildings might be 
erected, and if it belonged to other persons, it could not have been 
contemplated by the parties, that he should be responsible for their 
acts. 

The policy contains no prohibition against the erection of other 
buildings contiguous to those insured. The defendants, by the 
terms of the policy, guarded against an increase of the risk, by an 
appropriation of the building insured, for a purpose more hazardous 
than that which existed at its date, by declaring the policy void in 
consequence of such increased risk ; but they did not insert any 
such stipulation with respect to the erection of contiguous build- 
ings. 

The mere erection of an adjacent building by the assured, did 
not therefore render the policy void, or discharge the underwriters. 
It might not have produced any actual injury to the insurers, even 
if it greatly increased the risk, and as the act did not violate any 
express stipulation in the policy, the law would, in the event that 
no injury actually resulted from it, regard it as harmless and un- 
important. Although, however, the policy was not rendered void 
by the subsequent erection of a building contiguous to those 
insured, it does not follow that the insurers are bound to sustain 
the loss, if one occurred, and was occasioned by such an act on the 
part of the assured. The contract of insurance rests upon the 
mutual good faith of the parties. The assured violates this good 
faith, by doing any act which increases the risk that has been in- 
curred by the insurers. Such a breach of good faith, if it produce 
no injury to the other party, does not impair the rights of the 
assured under the contract, but if it occasion a loss, such loss de- 
volves upon him, and not upon the insurers, inasmuch as it results 
from a violation of that good faith which in legal contemplation 
was pledged to them, that the risk should not be increased by his act 
during the continuance of the policy, without their assent. Hence, 
if the assured should, subsequent to the date of the policy, erect a 
building contiguous to the property insured, and thereby greatly 
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increase the hazard of loss by fire, and a loss should occur, which 
was not occasioned by the building newly erected, the insurers 
would have no cause to complain of the act of the assured, but 
ought in justice to make good the loss. But if this act of the 
assured was the cause of the loss, and in reality produced it, then 
as it resulted from his own unauthorized act, involving a breach of 
those obligations which the observance of good faith imposed upon 
him, the insurers should not in justice be liable for it, nor would the 
law impose any obligation upon them to indemnify the assured for 
a loss which was evidently occasioned by his own misconduct. 
(Stebbens vs. Globe Insurance Company, 2 Hall's Rep. 632. 2 
Phillips on Insurance, 177.) 

Tested by these principles, the defence contained in the answer, 
if the facts therein stated are true, is sufficient to defeat the plain- 
tiff's action. 



In the Supreme Court of Q-eorgia. 

WILLIAM DOUGHERTY, PLAINTIFF IN ERROR, VS. THE WESTERN BANK OF 

GEORGIA. 

1. In an action on a bank note against the bank which issued it, payable generally 
on demand, it is not necessary to aver and prove a demand, the suit itself being 
a sufficient demand. 

2. In case, however, of a bank note payable on demand at a particular place, held, 
that a demand at the place is necessary to a suit against the bank at the time 
designated, or afterwards, (if time is also specified,) and must be averred in the 
declaration, and proven on the trial ; and that the place must be stated in the 
note with distinctness and precision. 

3. Held, That the statute of limitations does not apply to bank bills in favor of the 
bank. 

The opinion of the Court, of which we print all that is import- 
ant, was delivered by 

Nisbet, J. — Our next inquiry is this, is the rule thus declared, 
applicable to bank bills ? We think that the rule of the commer- 
cial law, applicable to a private note, or to a bill of exchange payable 
44 



